
•

Interswitch - nouting Designated by the IlLS Purchaser (f)irect or Tandem I~outed)

(11.C.e. Docket No. 96-0404
('ompTel Exhihit '.2 (Gillan)

Schedule I. page J

Line I{outing
EO) ---> E02

Trunk Routing Usage Compensation Additional Notes

4) ULS. --->
5) ULSa --->
6) ULS. --->
7) ULS. --->

ULS.
OS/DA
ULSb

POTS'

ULS carrier designates trunk
groups for traffic del ivery,
but the entity providing
transport, which mayor not
be ULS provider, decides
routing and facilities used.

ULS carrier pays ULS usage
charge to reach designated
trunk terminations.

Entity providing transport
compensates Ameritech for
transport circuits (if
purchased from Ameritech)
or trunk terminations (if
transport independently
provided).

Applicable transport charges
are traffic-neutral. For
instance, a carrier
purchasing from Ameritech
dedicated circuits between
any two network locations
would compensate
Ameritech for those circuits
(per mile) and associated
terminations. If the carrier
self-supplies circuits, then it
compensates Ameritech for
the termination of those
circuits at Ameritech's CO
locations. The fact that the
circuits/terminations carry
ULS minutes would not
affect the charge.



• 111.C.e. Docket No. 96-0404
CompTel Exhihit 1.2 (Gillan)

Schedule 1, page 4

Interexchange

Line Routing
Trunk Routing Usage Compensation Additional Notes

EOl <-----> POP

8) ULS. ---> IXC Trunk routing for access Ameritech receives ULS IXC pays for transport
9) IXC ---> ULS. transport are designated by usage rate from ULS between its POP and the EO

the IXC from its POP to an purchaser for all minutes, irrespective of whether
)0) ULS. ---> IXC End Office. Unless IXC including interexchange traffic originates/terminates
) )) IXC ---> ULS. desires different treatment, minutes destined to/from an with POTS or ULS

these trunks would carry IXC POP from the ULS subscribers at that EO.
traffic of all ULS/POTS I carrier.
carriers providing service Transport between POP and
from the EO. ULS carrier bills IXC for EO is, at the option of the

access to/from its subscribers IXC, available from
(RIC/CCLC/LS). Ameritech or others in the

same manner as today.



• 111.e.e. Docket No. 96-0404
CompTcI Exhibit 12 (Gillan)

Schedule I, page 5

"BAll": Traffic Between Ameritech Subscribers (POTS) and other Carriers

Line Routing Trunk Itouting Usage Compensation Additional Note~

EO1 <-----> E02

12) POTS ---> ULS. Trunk routing established in Retail billed to POTS Ameritech is billed by ULS-
CO (may include direct or customer. based entrant for termination
tandem routing). to the ULS carriers'

ULS usage charge is billed subscribers. ]
to ULS carrier.]

13) POTS ---> CLEC Trunk routing established in Retail hilled to POTS Ameritech would he hilled
CO (may include direct or customer. by the CLEC for
tandem routing provided by termination to the CLEC
Ameritech or CLEC). subscriber.

14) POTS ---> IXC Trunk routing designated by Ameritech would bill IXC
IXC for traffic to/from that for access (RIC, CCLC, LS)
CO. and transport if Ameritech is

transport provider.

Because the ULS usage charge and the termination charge should he identical, administrative systems may he designed to
ignore this usage.
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Re: MPSC Case No. U-11104

Dear Ms. Wideman:

Enclosed fOT ruing in the above-captioned matter, are an original and '15 copies of
Michigan Cable Telecommunications Aasocintion's ResponiSc; tu Ameritech Michigan's
Submission of Infonnation Claiming to be in Compliance with the Competitive Checklist and
Proof of Service for same.
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Fraser Trebilcock Davis & Foster! P.C.
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Michael S. Ashton
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STATE OF MICHIGAN

BEFORE THE MIClnGAN PUBUC SERVICE COMMISSION

In the maUer. on the CommiJaion's own motion,
to consider Ameritech Michigan'l compliance
with the competitive checklist in Section 271
of the Telecommunications Act of 1996.

PROOF OF SERVICE

STATE OF MICmGAN )
) 55

COUNTY OF INGHYAM )

)
)
)
)
)

Case No. U-ll104

The uDdercigned, being flt1t duly swom, deposes and states that he served papers as
follows:

1. Document(s) served: Michigan cable Telecommunications Association's
Response to Ameriteeh Michigan's Submission of
Infonnation Claiming to be in Compliance with the
Competitive Checklist and Proof of Setvic'e for same

2.. Served upon: See Attached List

3. Method of service: U.S. First Class Mail, unless noted as Hand Delivery

4. Date served:

PLUIOR

'h1llLCOClC
DAVIS It.

flOlTlR. p.e.
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1..UIa'l'la,
MICHIGAN
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Counsel for MPSC Staff
(hand delivery)
David Voges
Assistant Attomcy Gener41
6545 Mercantile Way, Suite 15
Lansin:', MI 4891 1

Counsel for MidliliD Attorney General
Mr. OIjiakor N. Isiogu
Assistant Attorney General
Special Litigation Division
630 Law Building
P.O. Box 30212
Lansing, MI 48909

Counsel for Brooks F1ber Communications
Todd J. Stein
Brooks Piber Communications of Mich., Inc.
2855 Oak Industrial Drive, N.B.
Grand Rapid'l, M1 49506-1277

Counsel for Amerited1
Craig A. Anderson
Ameritcch
444 Michi;an Ave., Room 1750
Detroit, MY 48226-2517

Counsel for Teleport
Roderick S. Coy
Stewart A. Binke
Clark Hill, P.L.C.
200 N. Capitol Ave., Suite 600
Lansing, M1 48933

2

Counsel tor MECA
Glen A. Schmiege
Muk J. Bunych
Foster, Switt, Colllns ck Smith
313 S. Washington Square
Lansing, MI 4i933

Counsel for Mel
Albert Ernst
Dykema Gossett
800 Michigan National Tower
Lansing, MI 48933

Counsel for WorldCom
Norman Witte
115 W. Alle&an
Lansing, MI 48933

Counsel for Climax Telephone Co.
Harvey 1. Messing
Sherri A. Wellman
Loomis, Bwert, Parsley, Davis &
Getting, P.C.
232 S. Capitol Avenue, Suite 1000
Lansing, MI 48933

CouDSCl for Michipn Consumer Federation
Richard D. Gamber, Jr.
Michigan Consumer Federation
11S W. Allegan, Suite 500
Lansing, MI 48933

Counsel for AT&T
Ms. Joan Marsh
AT&T Communications, Inc.
4660 S. Hagadorn Road. 6th Floor
Bast Lansing, MI 48823
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Counsel for Continental
Telecom.,,,,mcatlons
Timothy P. Collins
Continental Cablevision, IDC.

26500 Northwestern Hwy #203
Southfield, MI 48076

Counsel for Splint
Richard P. Kowalewski.
Sprint Communications Company, L.P.
8140 Ward Parkway, 5-E
Kansas City, MO 64114-8417

CouDSel for Telecom. ReseBers
Andrew O. Isar
Telecommunications ReseUeta Assn.
4312 92nd Ave., N.W.
P,O. Box 2461
Gia Hamor, WA 98335-4461

Counsel for U.S. Departm8Dt of Justice
Katherine B. Brown
U.S. Dept. of Justice
An'titrost Division
555 4th Street, N.W.
Washington, DC 20001

Counsel for FCC
Gayle Teicher
Federal Communications Commission
Policy Division, Common Camer Bureau
1919 M Street, N. W., Room S44
Washington, DC 20554

Ms. L1nda L. OUver
Hogan & Hartson
555 13th Street. N.W.
Washington, DC 20004
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I. ~ODUCnON

On or about December 16, 1996, Ameritech Michigan f'Ued a doc:umcnt entitled

"Ameritech Michican's Submission of Information" which claims that Ameritech Michigan

is in compliance with the competitive ch~kUst set forth in Section 271 1 of the

Communications Act of 1934, as amended, (the "Federal Act") and is entitled to enter the

in-region interLATA market. In suppon of its submission, Ameritech Michigan flIed, among

other documents, three affidavits which. when combined, tota! over 1SO pages of infonnation.

In addition, Ameritech Mlchican filed testimony, apparently originalJy filed in an Illinois

proceeding, of six different witnesses which, when combined, total over 250 pAges.

,
Under an earlier MPSe Order. Ameritech Michipn was requested to me this

Submission of Infonnation with the MPSC at least 45 days before it submitted its request to

thePCC for in-region interLATA relief. (August 28, 1996 Order Esmblishin& Procedures.

MPSC Case No. U-l1 104.) Under this same Order, interested parties were given 14 business

days, or here until January 9, 1997, to respond to AmeriteCh Michigan's claim that it was in

compl1ance with the competitive checklist. Despite the MPSC's Order, Ameritech Michigan

did not aivethe MPSC 4S days to consider its submission or even allow interested parties an

opportunity to fLrlt submit a response before Amcriteeh Michipn med for relief with th~

PCC. Instead, OD January 2, 1997 -- just 17 days and only 9 business days after SUbmitting

F~llII
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ita information to the MPSC - Amcritech filed its application with the FCC claiming that

sufficient facilities~based competition exists in Michigan to satisfy Section 271 (c)( 1)(A) of the

Federal Act (commonly referred to as "Track A") and thus to allow Ameritech Michigan to

enter the in-region interLATA market. As a result of Ameritcch Michigan's FCC fl.Ung, this

147 USC § 271.
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Commission only has until January 22, 1997 to rue its written consultation with the FCC

regarding Ameriteeh Michigan's compliance with the competitive checklist and entry into the

in-region interLATA matkct. (PCC Public Notice dated January 2, 1997.)

Given the MPSC's earlier statement that it is more interested in the "quality of the

infonnation than the quantity- and the expectation that other parties will make extensive

fllings, The Michipn Cable Telecommunications Association ("MCTA")~ will focus only

on the issues critical to the cable industry as it seeks to bring facilities-based competition to

the local telephone market. First, this Commission should not verify Arneritech Michigan' s

compliance with the requirements of the 14-item competitive checklist because Ameritech
/

Michigan has failed to satisfy tbe third item which requires nondiscriminatory access to polc.5,

duets, conduits and rights-of-way owned or controlled by Ameriteeh Michlean at just and

reasonable rates. 47 USC § 271(c)(2)(B)(ili). Second, the lack of any facilities-based

competitor serving residential customers prevents Ameritech Michigan's claim for relief under

Track A of the Federal Act and makes Ameriteeh Michigan's request to be found in

compliance with tbe checklist premature. Third, the FCC has not promulgated all the rules

necessary to fuUy implement the non-accounting, safeguards under Sections 271 and 272 of

the Federal Act which arc ncccssary to limit anticompetitive conduct by Amcritcch Michigan.

Fourth. liven these and other faetors, sienificant impediments still exist to the develnpmenr

Fu·'\D
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of meaningful competition in the local telephone market and the grant of in-region interLATA

2The MCTA has been long recogni.zcd by this Commission as being "well suited to
[participate] in proceedings on behalf of the cable television industry in MiChigan." (Order
of January 29. 1985 in U-7620 at p. 3.) Cable television companies are expected to he a
significant source of facilities-based competition for Amerltech Michigan. MeTA's
members, such as Continental C&blcvision and Com~ Corporation, have affiliates which
have receiVed licenses to provide basic loea1 exchange services in Michigan and other MeTA
members are actively preparing to enter the telecommunications market in Michigan.

2
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relief to Amerlteeh Michigan is Dot in the public interest at this time. J Thus, the MPSC

should not certify compUanc::es with the coUl~tiliyc checklist and should rcqUelit the FCC to

reject Ameritl'.Ch Michigan'!! reque.llt f'nr entry into the in-region interLATA market because

it is contrary to the public interest.

u. NONDISCRJMINATORY ACCESS TO AMElUTECH MICmGAN'S POLES
AND RIGDTS-OF·WAY AT JUST AND REASONABLE RATES IS NOT
AVAILABLE IN MICHIGAN

A. Amerlteeb Mldstean Is Not Providllll Acc:ess To Its Poles At Just And
Reasonable Rates In Aexordanal With Th. Requirements or Section 224

1. UtUl,,. S,etton 224, MieJUgtI1I HIlS Opt,d To RlgulaJ. Pol, RaUs

The :Fedenl Act provides that the FCC will regulate the rates, terms and conditions

for pole attachments unless a state certifies to the FCC that it will regulate pole attachments,

(47 USC § 224(c).) The FCC has recognized that Michigan bas submitted the necessary

certltlcation co regulate pole attachments. (Sec, Public Notice, 2 FCC RCD 7535 dated

December 30, 1987: COmeast Cableyjsjon ana Continental Cablcyjsjon of Mjcbif:a.n Inc v

Consumers Power Company, 11 FCC ReD 5412 (June 9, 1995). As a result, Michigan law

iovems the pole attachment rates for Ameritech Michigan.

2. 7111 MTA, As A.m,ndMl, iMpted The Sam, St4lut01'Y Lanfl44ft For
PtJu .N:t4cnmmt Rsl.~ Whkh S,,,,e, Ar Th, BMU For Th~

ApplktJtjon For T1u "FCC FOmlula"

In 1995, the Michigan Lecislalure amended the Michigan Telecommunications Act,

1991 PA 179, as amended, being MeL 484.2101, sl JSII.j MSA 22.1469(101), ~ ~., (the

'While 47 USC § 271(d)(2)(B) only requires the PCC to consult with the MPSC with
respect to compliance with the competitive checklist, nothing in the Federal Act wou Id
suggest that the MPSC should not make a recommendation to the FCC reprdina the public

.interest standard that the FCC must a.dd;ress in deciding. Ameritech Michigan'S application as
set forth in 47 USC § 27l(d)(3)(C). In fact, the MPSC notices in this case requesting
Infonnation regarding general market conditions suegest that it will do so.

3
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"MTA") and adopted the specific statutory language for determining just and reasonable pole

ratea for cable and I.clClcvmmunicadons providers as set fanh in the FedeR! Polc Attachment

Act of 1987. Section 361 of the UTA atates:

"(2) A provider shall establish the rates, terms and conditions
for attachments by another provider or cable service.

-(3) The rates, tenns and conditions' shall be just and
reasonable. A rate shall be just and reasonable if' It lSSures
the provider reaI"eI')' of Dot leu tban the "dditiollAl eosts of
pro"ldinc the attachments, nor more thaD aD amount
determined by multiplying tb. percentage of the total usable
spaee, or the ptrc:eDtal' of the total duct or conduit
capacity, "bim is occupied by the attachment, by tbe sum
of the Operatinl apenses and actual capital costs ot the
provider attributable to tbe entire pole, duct or ri&Jlt-or..
way." MCL 484.2361(2) and (3); MSA 22.1469(361)('2) ann
(3).

The Michigan Legislature essentially duplicated the language of the FedeBl Pole Attachment

Act of 1987, which, La cclevant part, litates;

"For puJ']1OSe.~ of subsection (b) of this section, a rate is just
and reuoDable if it alSUres a utUity the recovery of not less
thaD the additional costs of providlnl pole attaduneots, nor
more than aD amount determined by multiplying the
pereeDtap or the total usable space, or tbe perc:entale of the
total duct or conduit capacity, wbleb Is occupied by tbe pole
attacbmeat by tile sum of the operattol expenses and actual
capital eOItI of tb. utility .ttributAbl. to tbe enti..- pole,
duct, oouduJt, or rlcht-ot..way. It 47 USC i224(d),

Ravin, adopted this statutory language, the Michigan Legislature must be presumed to have

had knowledge ot the earUer PCC lnrerpretations of this language and desired to have that

interpretation applied a. a matter of Michigan law. 4 See, Scholten v Rhgade&. 67 Mich App

4After the pUlI.ge of Section 361 of the MTA, the Federal Act was amcnded. One of
the amendments to the Federal Act was to phase-in a new methodology for utilities to
d~rmine pole attachment rates fot telecommunications providers. ~. 47 USC § 224(e).
This amendment to the federal Act, however, left unchanged the methodology to detennine

4
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736; 242 NW2d 509 (1976); Bradjne v Governor of Michiean, 106 Mich App 530; 308

NW2d 269 (1981).

3. Ba,d On lHl Dtua, 771, Maximum Pol, AltlJcnm,nt Raj, For
Am,r'iUch Michigan Urukr The MTA I' $1.20 Per Poh Per Ytar

The methodology adopted by the Michigan Legislature is highly refined and is based

on quantifiable and publicly mpurtcd costs. The PCC hu pn:t.iacly idcnLiIied Lhc particular

lIC'..count.c; from a providers' FCC lMlIal reports to be ut.iJi7.erl in detennining the maximum

pole rate for that provIder. (See, Amended Rules IDd Policies Govemina the Attachment of

Cable Television Hardware to Utility Poles, 2 FCCR 4387, 4402-4404 (1987), and letter from

Chief of Accounting and Audit Division, Common Carrier Buruu, FCC to Paul Gust, S

FCCR 3898 (1990); Attached As Exhibits 1 and 2.) As a result, the calculation of the

maximum pole attachment rate for Ameritech Michigan is straightforward and based on its

publicly reported COlit8.

US;"e Ameritecn Michigan's 1995 ARMIS data (11ed with the FCC, the maximum polf!

rate for Amerltech Michigan under the methodology imposed by the MTA is $1.20 per

pole/per year. (The workpapers supporting this straightforward calculation are attached as

Exhibit 3.) The 1995 ARMIS data produces a sliptly lower rate than Ameritech Michigan I s

1993 ARMIS data whicb supponed a rate of S1.28 per pole/per year. (See, Exhibit I-45b

from MPSC Cue Nos. U-I0741, U-I0826 " U-I0831, attached here as E.xhibit 4.) The

prlncipaJ reason tor the reduction Is the decrease in the net investment per bare pole due to

the depreciation reserve for poles.

pole rates for cable providen which is set forth at 47 USC § 224(d). It is the language from
47 USC § 224(d) which was adopted by the Michigan Legislature to be applied to both cab\e
and telecommunications providers. Therefore, the recenL alI1CnUm~lIt to the Federal Act is
of no consequence to detennining·, pole rates in Michigan.

\
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4. AIn,rit,ch Michigtl1J HM PUsd Two DU/",nt Ta.rl/Ji W1lidJ Exued
'I'M MtabnllllJ R4U Allowul under TIa. MTA

On or about May 30, 1996 (prior to the filing of Ameritech's mOlt recent tariff),

Ameritech Michigan submitted a pole attachment tariff to the MPSC which stated that its pole

rate was $2.88 per pole/per year. MeTA, realizing that this pole rate was excessive,

contacted Amcritecb Miehip.n ill an effort to c:oopon.tivcly ~Iolvc any issues regarding the

proper calculation of Ameritecb Michiean's pole rates under the MTA. As a result of these

contacts, Ameritech Michigan did allow MCfA to review its workpapers under a

confidentiality agreement. In response, MeTA alerted Ameriteeh Michigan to the errors

contained in Ameritech Michigan's calculations and provided Ameriteeh Iwith the proper

worksheets showing the correct calculation based on the infonnation submitted by Ameritech.

ShOrtly thereafter, the MPSC sent a letter to Ameriteeh, expressly decUnlng to accept

for ftlinl Ameritceh Michigan's tariff establishing the $2.88 rate. (See, Bxhibit S.) Rather

than contest this rejection. Ameritech Michiaan withdrew its tariff. (See, Exhibit 6.)

In September of 1996, Ameritech Michigan submitted a new tariff to the MPSC with

a pole attachment rate of $1.91. Ameritech failed to provide any justification of any kind to

suppon this new rate or to explain Why Ameritech should be allowed to charge a rate which

exceeds tho maximum level allowed under the MTA.

'usn
TlUlI.COClC

DAYIa II.
POITD.

P.C;,

LAwvlu
LAHIINCI,

MIC" '0""
.8933

5. Am.rlI,ch MichigQII HtIS "Ston.walled" MeTA'1 ~ortl To Relolve
Is,"" ~,tR'din, TIu Prop,r Calculation Of Pole RIdes Under The
MTA

Tn Oetnher nf 1996, MeTA'! enun~1 verbally, and then in writinl. contacted counsel

for Ameritech Michigan seeking an explanation as to the manner in which the $1.97 rate was

calculated. No response was received from Ameritech Michigan rega.rcline this letter.

6
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Therefore, on November 21, 1996, MCTA'S counsel again wrote to Amcriteeh Michigan

requestin. information aa to its new proposed pole attachment rate of S1.97. Again, no

response was received from Ameriteeh Michipn reaardlng this letter.

After Ameritech' s December 16, 1996 filing in this case, Ameritecb Michigan's

Assistant General Counsel, John T. Lenahan, sent a letter to all parties inquirine whether

there were any Issues which could be resolv~ by the parties to narrow the disputes in this

case. As a result of this letter, MeTA's counsclonce again reminded Ameritech Michigan

of its failure to provide any infonnation or justification Rganling the manner in which it

calculated the $1.97 pole ",te.. Despite Ameriteeh'l; feigned. wittingnel;s to resolve disputes

I
at issue in this docket, it was not until this week that Ameritech finally provided MeTA's

counsel with a two-page workpaper showing how Amcriteeh calculated its $1.97 pole rate.

Interestingly, the workpaper was dated September 26, 1996. Moreover, as explained in the

following section, Ameriteeh's calcuIa1ion was totally flawed.

6. Am,rit,ch's Moft R.celJt Pok Attathmw RJU, Of $1.97 Is
Un,upport,d By An, Evid'1IC' And Unlawful

The workpaper belated1y supplied by Ameriteeh Michigan is not and never was part

of the record in this case. In its compliance filing, Ameriteeh MicbigaD offers no

explanation, whatBoever, with respect to the manner in which its $1.91 pole rate was

calculated. As a result, Amel1tecb Mlcblpn has falled to meet its burden of proof that this

checklist item is salUf'led.

Even if Aineritech Michigan were to attempt to belatedly supplement this record with

this workpaper, it would not support Amcritech Michipn's 51.97 pole rate. For example,

in c:a1culatiDg the mailuenance costs of Its poles, Ameriteeh Michigan erroneously included

7
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the pole rents whicb Ameriteeh paid to other uti! ities for attachments on poles owned by those

other utilities! Obviously, those costs are totally irrelevant to the proper calculation of the

rate which Ameritech Michiran should charte for attaehments to its own pales. This is

clearly inconsistent with the FCC methodology adopted in Section 361 of the MTA. (See,

Letter from Kenneth Moran, PCC Common Carrier Bureau Accounting & Audits to Paul

GUst, June 22, 1990, 5 FCC Red 3898 (1990); VACC Midwest, Inc. d/b/a United Mists

Cable Mississippi Gulf Coast v South Cenml Bell Tele.pbone Company, PA 91-0005 through

PA 91-0009, DA 95-1363 (Common Carrier Bureau) (June l~, 1995),) Given the

unambiguoUi manner in which the Michigan Le,islaNre adopced the PCC formula and its
i

straiehtforward application to Ameritech Michiaan's actual costs as reponed in its 1995

ARMIS filing, there is simply DO legal basis for Ameriteeh's pole attachment rate.

7, Amerit,ch Michipn Continues To Attempt To Colhd An Unlawful
PO" Rille And II Dunning eMU Comptm;';r BUild On A Tariff
R,j,d«I By Th, MPSC And Withdrawn By Ana,rit,ch Michigan

Both cable service providers and telecommunications providers under the MTA are

subject to the same pole attachment rate, MeL 484.2361(2); MSA 22,1469(316)(2). If

American Michipo is billing telecommunications providers in tbesamc manner as cable

companies, this Commission should be seriously alanned because cable companies are

receiving bWs and are being dunned by Ameritech Michigan based on a pole rare of 52.88.

Without any justifICation whatsoever, Ameritech Michigan is attempting to impose rates based

on an ineffective tariff which the Commission rejected and Ameritech Michican itself

withdrew, M<mlOV8r, Ameritec:h Michigan's new (but still unlawful) rate of $1.97 is a tacit

admission that the 52,88 rate is excessive. Yet, Ameritech Michigan continues to send

donning notices seekin; to collect-the $2.88 pole rate for 1996". (See, Bxhibit 7.) Clearly.

8
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Anleriteeh Michipn is nut applying it jUl$t and ~sonable rate for pole attaetullcuLs ill its

service territory.

8. eo"clurUJn: Am,rlt,ch Mlt:higGll Is Not ProvUling Accu\' To Its
Poln At Just And RBlI8Ol'UIbk illites

Michigan has certified to the 'FCC thllt it regulates pole attachment na~. S<:ction 361

ofthe MTA expressly defines A"just and reasonable" rate and Amerilec:h's rate fails to meet

this definition. As set fonh in Section 361 of the MTA, the Michigan Legislature has

adopted the pce methodolo,y for detennining the maximum allowable pole rate. That

methodoloiY is straightforward, based on publicly available data and allows Ameritech

Michigan to charge a rate no greater than $1.20 per pole/per year. Yet, Arne~teeh Michigan

is seeking to impose a S1.97 rate and in fact is continuing to attempt to collect a rate of
I

$2.88, based on 411 ineffective tariff which the MPSC rejected and Ameritcx:h itself withdrew.

As a result, Ameritech Michigan i!ll not providing IlCce~~ to iu poles at just and reasonable

n!tea and, therefore, is not in compliance with the competitive checklist.

B. Within The State or Michizan, Access To The Poles And Ripts-Of.Way
Owned ADd Controlled By Ameritech ?dichilan Is Not AvaUable On A
NODdJserimiDatOry Basis

1. Man, Local MUnidptJlilils.An Impolinl Extlnft111 RBgullJtions And
Fnuaehile P", On New Prol1i4ns

A number of Michigan municipalities have enacted telecommunications ordinances

which would require new telecommunications providers to obtain franchises, pay franchise

fees and comply with other onerous conditions before beina permitted to provide

telecommunications services within their municipality. For limited example. the City of Troy

passcc:1 a telecommunications ordinance proposing a franchise tonnatton feeof$10,OOO.OO and
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an annual fee which could equal five percent of gross revenue. Section 9(1) of Troy's

Telecommunication Ordinance states:

"(1)••• a Grantee shall pay:

(a) A Franchise formation fee (1) for Franchises of
$10,000.00; or, (ii) for Licenses of $2,000.00;
and

(b) An annual fee equal to the lesser of (i) 5% of its
gross revenue, or (ii) an amount detenninod as
set fonh in subsection (2). II (&bibit 8.)

Yet, these are not the only onerous conditions imposed by the Troy Ordinance, which further

provides:

A. -The rates and cha.rees of a Grantee . . . shall be subject to
regulation by the City . . " Chan,ees to rates and cbarges shall
only be made after notice, hearing, and. other requirements
provided by law. ~ (chapter 62, paragraph 8.)

B. "..• a Telecommunication System sball be interconnected
with other Telecommunication Systems within the City for the
purpose of facilitating the provision of universal service in the
City.... The cost of such interconnection shall be equally
shared by each Grantee. II (Chapter 62, paragraph 12(4).)

C. "However, if any such state or federal law or regulation
shall require a Grantee to perform, any service, or shall allow
a Grantee to perfonn any service, or shall prohibit a Grantee
from perfonnine any service. in conflict with the tenns of the
License or Franchise, or of any law or regulation of the
City . . .. Notwithstanding such conflict, the Grantee shall
comply with the terms of the License or Franchise unless
released by the City." (Chapter 62, paragraph lO(3).)

D. "An accurate and comprehensive file shall be kept by a
Franchise Grantee of all Subscriber and user complaints
rep.rdil1l the Telecommunication System. A procedure shall
be estlblLshed by the Grantee by the time of installation of the
system to quickly and reasonably remedy complaints to the
satisfaction of the-City. Complete reoords of Grantee!s actions
in response to all complaints shall be kept. These files and

10
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records shall remain open to the public during nonna! business
hours." (Chapter 62, paragraph 15(3).)

B. ". . . if the Grantee . . . provides a new service, facility,
equipment ... to any other community which it serves within
the State of Michigan, the same shall be proVldec11n or to the
City." (Chapter 62, paragnph 12(1).)

F. "In the event a Franchise Gnntee enters into an agreement
with a public entity in Oakland County, Macomb County, or
Wayne County, excluding Detroit, and agrees to a fonnuLa or
method for determining franchise fees which if applied in the
City would yield greater n:vcnuca than the fomlulA or method
set forth in the francnise for the ri&bt to operate a
Teleeomrnunieations System the GranUle shall grant a pro rata
credit to its Troy subscribers so as to cause a redistribution of
the excess to Troy's subscribers." (Chapter 62, paragraph
27(1).)

G. -The GrdDteI= uf a Franchise shall annually me wiLh LillO City
Clerk fifteen copies (IS) of its annual financial reports,
including. its annual, income statement, a balance ...heet. and a .
statement of its properties devoted to Telecommunication,
System operations. A Grantee shall submit such reasonable
imonnation as may be requested by the City with respect to its
property and revenues, expenses or operations within the City.
All infurmation provided to the City shall be mainlainod by Lllc
City as proprietary and confidential." (Chapter 62, paragraph
15(2).) (Bx.hibit 8.)

Likewise. the City of Dearbom baa an ordinance which requires a telecommunications

franchise and f'ruchise fee based on the value' of the telecommunications services being

provided. Section 1. 10 of the Dearborn Ordinance sates:

"In recoplition of the unique character of telecommunications
franchises. a franchise fee shaD be determined through a
negotiated franchise fcc procedure based upon the value of
se"iees for similar agreements and other pertinent factors."
(Bxh1bit 9.)

II
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At least one other city ~ui.tcs the pmvision of free fiber optics by new providers. In

addition, I number of other eitiea are COftridering or attempting to impose similar franchise

regulations and fees.

2. Am.rit,cn Michigan ClIJiIft' To B, B%,mpt Or Gtand/alh,rrd Prom
Municipal Franchise R",,1IJtions And Pees

Ameritech Michiean claims t.n he exempt fmm municipal franchi:qe regulation as a

result of its incorporation in 1904 under PA 129 of 1883. Therefore, Amerlteeh Michigan

denies any obligation to apply for franchises from local municipalities, to comply with the

extensive municipal franchise regulations or to pay franchise fees. Ameritech Michigan in

its Submission of Information states:

"Ameriteeh Michigan also has a state-granted franchise by
virtue of its incoIpOratlon in 1904 under PubUc Act 129 of 1883
and thac of its predecessor corporation, Michigan Telephone
Company, dating back to 1877.... a telephone company with'
a state-eranted franchiAe need not obtain a local municipality's
franchise to provide intrastate telecommunications services nor
to carry out construction necessary to provide those
services ...

As a l"C$ult of·its incotpOration under an Act paQed in 1883, Ameritceh Michigan denies that

it is required to obtain municipal (",nchises, comply with municipal franchise regulations or

pay municipal franchise fees.

3.. LoClll Muni~s AN Not lmponng Tlus. Ezt.llnv. FrtInchise
Rep/4tWns Ore AmeritICh Mtcht,tm Because 0/ Irs Clatmtd
GlTIIUQatMred Sttll"'

Local municipalities are not imposing their telecommunication franchise ordinances

(Which contain extensive teculations and franchise fees) on Ameritech Michigan. For

eumplc. the City or Troy. which enacted its Telecommunications Ordinance In December

of 1995, to date, hu not l'I:quired Ameritech Michigan to obtain a fnnchise, comply with any

12
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franchise regulations or pay any franchise fee. The reason for Troy's failure to do so is

either Troy's belief that Ameritech Micbi.an is entitled to arandfatherecl status or, in the

alternative, that it would be too expensive to mount a lep! challenge apinst Amcritech

Michigan's claim to grandfatbered status. In discussinC Troy's claimed right to require local

franchises, Troy Councilman Randy Husk stated:

"Husk smUed when he said, "We all recognize at this time we
can't apply these ri&hts to regulate phone service of
Ameriteeh. It He did speculate that if municipalities joined
together, he suspected they could overturn Ameritcch's
protected stalus that dates back. tu 1904. He Wtiu une ~ily

couldn"t fight them alone." (Exhibit 10.)

As a result, Ameriteeh Michigan is not being required to comply with the 1roy ordinance. $

Similarly, the City of Dearlx:>m has not sought to impose its franchise requirements

on Ameritech Michigan. TeO is cunently $eelUng relief in federal court because the Cily

'of Dearbom is insisting tbat TCG obtain a municipal telecommunications franchise and pay

a mnehise fee, when the City of Dearborn is not requiring the same franchise or franchise

fee from Ameritcch Michipn. In its complaint, TeG alleges:

"DeaJbom has not applied its Reculatory Ordinance against
Michlpn Bell, TeG Detroit's major competitor, a.nd the
dominant local telecommunication's provider in Dearborn. It
does not charge the dominant provider the "franchise fees" it
demands of TeG Detroit. It does not demand a "franchise" or
a "franchise aareement" under its Regulatory Ordinance from
Michigan Bell as it demands of TCG Detroit. Nonetheless,
TCG Detroit's major competitor and dominant provider
contiDuea to operate freely in DeaJbom without restriction,
without local franchise regulation, and without payment of

'Recently, it was reported by the Wallstreet Journal that Troy had asked. Amerirech
Michigan to apply for a municipal franchise. It is far from clear whether Troy's mere
reqoest to· Ameritech Mlchipft will result in Troy insistln! on Ameriteeh Michigao'"
compliance with its ordinance.
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